The Vermont Association of Realtors® appreciates the opportunity to comment on the Chapter 57 Regulatory Review.  

In public comment, the Real Estate Commission has tried to address each recommendation of the report in isolation without first addressing the underlying premise and assumptions or the interconnectedness of the findings and recommendations. 

The premise of this report is that the current regulatory framework serves the public interest but stifles innovation, choice, and transparency. It seems incongruous to within the same sentence admit that the public is well protected – which is the scope and limit of the Office of Professional Regulation – and then to continue to say that public suffers from a lack of innovation, choice, and transparency within the industry. 

The report does not explain how a switch to facilitative brokerage would promote innovation unless it is implying that the State should adopt that type of brokerage simply because it is deemed “innovative.” This reasoning seems grossly irresponsible, and the Vermont Association of Realtors would caution against adding any new method simply because it seems new and innovative. The report uses the word “innovation” nine times, but it is an empty buzz word with no meaning or indication of what it could mean for the industry.
There are other ways to facilitate “innovation” such as by addressing rule 2.8 or 4.1(c). VAR would be happy to work with the REC on language that better reflects the current practices within the industry. The report also claims that “preserving [the prohibition on facilitative brokerage] tends to reinforce a rigidly adversarial system while slowing practice innovation.” This is false; competition spurs innovation. 
When buying a home people have plenty of choice. What they need is a guide with a singular responsibility to help them wade through that choice and make a sound financial decision that will likely impact the rest of their life. Consumers even have a choice of which real estate agent they want to use. Adding a type of brokerage will add another layer of confusion and uncertainty for consumers. 

In regards to transparency, VAR would be happy to work with the Real Estate Commission on language that clarifies practices that may be currently misunderstood by some consumers. Changing the method of brokerage will not help, but further exacerbate such confusion. 

In regards to Findings II (d) The forms committee of VAR acting independently from OPR, and the Commission are in the process of updating our Purchase and Sale Contract and services contract. Limitation of Liability sections in these agreements are being removed and this section of the report is obsolete. 

The report claims that there have not been many complaints and suggests that it is because of inconsistent reporting. However, 78% of consumer survey respondents report a positive overall experience with Vermont brokers and salespersons so there would not be many formal complaints made. And, even if there were complaints, there is no indication that a disproportionate amount of them would be about designated agency or any other subject of this report. VAR requests more data including a history of the last five years of complaints to see what the actual complaint landscape looks like and not what OPR thinks it should be based on national trends. 

Next, we would like to clarify the role of Multiple Listing Services (MLS). NEREN is the MLS that covers the entire state of Vermont.  The report implies that the National Association of Realtors® own MLS’s, but to be clear, MLSs are effectively a cooperative typically owned by the local boards that participate in them.  Our Realtor® members pay for this service and Realtors® have built and maintained these services over the years.  It is true that limited-service companies have gained the right to access our MLS while not having the responsibility for upkeep and maintenance.  

As stated in this report, listing-only brokerages leave the Seller to do the rest including negotiating with Buyer s agents who expect (deserve) compensation for bringing the Buyer.  How can this model provide any level of protection to the consumer?  How does this choice and variety serve this seller?

It is necessary to consider how these findings and their assumptions inform the recommendations in the rest of the report as well as the scope of this report and the Real Estate Commission as a whole. 

26 VSA Chapter 57 provides that the State of Vermont regulation be imposed upon a profession or occupation “solely for the purpose of protecting the public.” This is the essence of our regulatory approach to real estate.  

Section 3104 outlines the “Process for review of regulatory laws” and specifically states in (b)(2) that the review should include:

“the extent to which the profession’s historical performance, including the actual history of complaints and disciplinary actions in Vermont, indicates that the costs of regulation are justified by the realized benefits to the public.” 

Presently, Vermont State rules require that “Licensees owe a fiduciary duty to their clients.” Vermont switched to this more protective representation of designated agency after careful study on the impacts and risks of non-fiduciary protection to consumers. This is a well-founded concept to protect the consumer.  Rules on forms of representation currently do not allow transactional brokerage because it does not protect the consumer. 

The first recommendation is to require that clients pay their own agents. This recommendation fails consumers in a variety of ways but is most harmful and even discriminatory towards buyers who use VHFA, USDA and VA loans. After consulting with a variety of lenders, we have confirmed that buyers who use these loans are prevented in the loan terms from using the loan to cover commission costs. This means they will effectively have no choice if they can be represented as many will not be able to afford the out-of-pocket costs. This will disproportionately impact BIPOC, veterans and first-time homebuyers who are the primary recipients of these loans. Effectively this means that only well-funded and cash buyers will have the ability and money to retain buyer representation.

If Buyers are given the choice to either pay a buyer agent fee, or not pay a Buyer Agent fee.  Most (I submit all) will choose to not retain a Buyer’s Agent. This will force Buyers to work directly with the Sellers Agent who only represents the Sellers Interests. The policy and purpose of professional regulation is “solely for the purpose of protecting the public.” This proposal will effectively eliminate Buyer Representation and is a severe loss to public protection.

VAR believes listing agreements are already clear on the compensation that agents will receive. The Buyer Agency agreements provide a very clear block of options for compensation on page one of the agreements. It is the use and description of this area that sets the terms for compensation.  The report also insinuates that “replacing commission splitting with uncoupled compensation of agents by their own clients is a powerful pro-consumer reform because it immediately removes the root cause of downstream issues. Gone would be the buyer’s agent’s incentive to steer toward high-commission listings.” This is misguided as Realtors® rarely have more than a few houses to show a buyer due to the extremely low housing inventory. 

The second recommendation is to disallow Designated Agency. Designated Agency allows agents with good existing relationships to continue to represent Buyers when they are interested in a listing of the agency.  Fiduciary responsibilities are well managed by Designated Agencies and the report offers no examples of complaints regarding representation in Designated Agencies to support otherwise. The implementation section of this report suggests that going backwards to pre-2015 rules would solve the conflict-of-interest problems; however, there is no data to suggest there are conflicts of interest occurring – only speculation that it could occur. 

Our members working in designated offices appreciate the ability to work with Buyers without concern of conflict of interest.   NEREN our MLS provider reports some interesting statistics on offices in our marketplace.  Sole practitioner offices account for 44% of the real estate offices in NEREN.  At the same time Brokers in these offices represent 7.8% of our membership.  This means that 92% of real estate agents practice in large offices that typically utilize designated agency.  To better serve the public, our regulations should be most appropriate for the majority of our practitioners.
The Vermont Association of Realtors® support a continuation of designated agency.
The third recommendation is to allow facilitative brokerage. Facilitative Brokerage is really just Dual Agency without the agency.  This proposal is offered to “promote innovation and choice” So then the question becomes: just because we can offer more choices, is the consumer of our services better served? Facilitative brokerage would require consumers to advocate for themselves.  This cannot possibly better for the consumer. 

By the very act of listing a property for sale, agents have a contractional agreement with the Seller.  How can a transactional broker with a legal contract with one party, abandon that party to facilitate the transaction?  Of greater importance, how can any Buyer expect a transactional agent to be neutral when they have a contract with the Seller.  It just does not work. There is a reason that Vermont Does not allow Dual Agency. It does not protect the consumer.  Facilitative Brokerage is just dual agency with a new name.

 VAR has a few other concerns with this report. One is the rhetoric that is used. The statement that “the centrality of the MLS as a proprietary walled garden influences the kind of continuing education available to Commission licensees” contains strong rhetoric accusing VAR and the local boards that support the MLS of effectively creating a monopoly. This language is in the introduction of the report before any supposed “exploratory research” was conducted. It is clear that the authors of this report began with a certain conclusion in mind and conducted research to fit those prejudices. 
Throughout this report, the references and concepts have been supported largely by national reports.  There is no actual data from Vermont quantifying the history of complaints and outcomes.  This is required by 3104 of Chapter 57.  So, the real question is: what is the actual problem in Vermont when 78% of consumers report a positive overall experience with their agent?
Real Estate brokerage in Vermont is working, our consumers are satisfied, and this report provides no proof that complaints have increased or that unprofessional conduct is a problem.
Our goal is to make sure that we are doing a good job for consumers, nothing in this report says we are not doing that.

We look forward to continuing to work with the Commission and the Office of Professional Regulation to make our industry even better.

Thank you.
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